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DASHBOARD

THE EFFECT OF COVID ON FUND INVESTMENTS

The Financial Services Tribunal (the Tribunal) recently (November 2021) issued a ruling in a ma�er concerning 
a member of a re�rement annuity fund who had complained to the Office of the Pension Funds Adjudicator 
a�er the por�olio in which his funds were invested was nega�vely impacted following the outbreak of the 
Covid pandemic and the na�onal lockdown.

The par�es to the ma�er were the Member, the Re�rement Annuity Fund (the Fund), and the Pension Funds 
Adjudicator (the Adjudicator). The Adjudicator did not oppose the applica�on.

Background

The Member is a member of the Fund and he elected to invest his money in a specific por�olio (LPP), which he 
was advised to do by his financial advisor. The Member wanted his money to be invested in a conserva�ve 
por�olio. At the �me, it was es�mated that his return would be approximately R32 million by the �me it 
became payable, which was 1 October 2020. Subsequent events, including the 2008 financial market 
collapse, resulted in the es�mate being reduced over the years to a far more modest sum.

On 30 March 2020, the Member discovered that the Fund had adjusted the capital value of investments held 
in LPP. The capital adjustment resulted in a 20% reduc�on in the value of proper�es held by the LPP and a 
reduced interim bonus rate which moved from 6.25% per annum during December 2019 to 5.5% per annum 
for the remainder of 2020. The Fund jus�fied its ac�ons by sta�ng that the 2020 interim rate was set in a 
different investment market and necessarily had to be adjusted before the end of 2020. It stated that the 
recent global market collapse in the wake of the Covid-19 pandemic had an overwhelming impact on assets 
across the investment landscape and that LPP is a retail property-focused por�olio with alloca�ons in both 
office and hospitality sectors and as such had been affected.
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The Member then lodged a complaint with the Adjudicator and a few days later, he switched his investment 
within the Fund from LPP to another por�olio, on the advice of his financial advisor. On 3 August 2020, the LPP 
had an upward adjustment to 6.75%, however, the Member did not qualify for this enhancement as he had 
chosen to switch from the LPP to the other por�olio on 8 April 2020.

The Member's Complaint

The crux of the Member's complaint to the Adjudicator was that he was not treated fairly, in that his risk 
appe�te was not considered, and further that there was no prior communica�on regarding the reduc�on. In 
that regard, the Member referred to the six outcomes of Trea�ng Customers Fairly (TCF) which he says were 
not adhered to. The Member requested that the Fund be held accountable for the loss in his investment, 
alterna�vely, that he be permi�ed to retrospec�vely cancel his switch to the other por�olio and that his 
investment be transferred to the LPP with effect from the date of the switch.

The Fund contended that in the circumstances, the review of the LPP was necessary and only a�er consul�ng 
with property evaluators and property managers did the Fund adjust the capital value of all investments held 
in the LPP. On 3 August 2020, the LPP had an upward adjustment of 6.75%. 

In addi�on, the Fund submi�ed that it provides a diverse range of investment por�olios to suit varying risk 
profiles of members which can range from aggressive to conserva�ve risk profiles and that it is up to the 
individual member, through his advisor, to choose a por�olio matching his individual risk profile for an 
investment.

The Fund also submi�ed that the average growth achieved from the date of commencement (1989) to 4 
August 2020 was 7.69% per annum. The nega�ve return was largely due to the current market condi�ons as a 
result of the Covid19 regula�ons.

The Adjudicator issued a determina�on dismissing the Member's complaint on the grounds that the 
Member's investment was subject to market vola�lity due to the Covid 19 economic restric�ons and that the 
Fund could not be held liable for the financial loss suffered by the Member.

In making its determina�on, the OPFA considered the provisions of sec�on 7D(c) of the Pension Funds Act, as 
well as the requirements of TCF. The Adjudicator expressed the opinion that the Pension Funds Act requires 
trustees to take all reasonable steps to ensure that the interests of members are protected at all �mes. There 
is also a duty on trustees to act with due care, diligence and in good faith. All customers are en�tled to fair 
treatment and financial service providers, representa�ves and intermediary service providers must ensure 
that financial services offered and provided are aligned to the TCF outcomes. However, the Adjudicator found 
that it lacks the jurisdic�on to adjudicate the complaint insofar as the complaint relates to non-compliance 
with the Financial Advisory and Intermediary Services Act ('FAIS").

The Reconsidera�on

In front of the Tribunal, the Member accused the Fund of ac�ng beyond the scope of its mandate in –
· Failing to act in accordance with his instruc�ons to ensure that his investment was placed in a 

conserva�ve por�olio;
· Failing to advise investors of their inten�on to reduce the value of the LPP por�olio;
· Pre-emp�ng the economic deteriora�on, which, in his opinion, did not begin to occur un�l June 2020.

The Tribunal noted that the Member had at all stages (when ini�ally inves�ng in the LPP por�olio and 
subsequently, when switching to the other por�olio) been advised by his financial advisors. Whether or not 
these advisors acted within the scope of FAIS is not a ma�er that can be decided by the Adjudicator, so the 
issue of the Member's investment choices did not form part of the case. 
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Regarding the reduc�on in the value of the LPP por�olio, the decision to reduce the interim bonus and the 
20% reduc�on in capital growth was a response to market fluctua�ons, which was only taken by the Fund 
a�er consul�ng with experts. The Tribunal noted that the interim rates in a property por�olio are determined 
annually by an investment commi�ee based on available data which is premised on the best es�mated 
returns. The 2020 interim rate was set in a very different investment market than the current market, and as 
such, the capital adjustment was necessary.

In the view of the Tribunal, the Member did not demonstrate that there was any negligence or recklessness 
on the part of the trustees that resulted in his financial loss. It accordingly held that there was no merit in the 
Member's a�ack on the Adjudicator's determina�on and found that the Adjudicator had carefully 
considered the complaint and came to the correct conclusion that the reduc�on was caused by the 
investment performance and not the negligence of the Fund.

Comment: this is an important case from the point of view of the Tribunal and Adjudicator's response to 
investments nega�vely affected by the consequences of Covid. 

Furthermore, it is interes�ng as the member characterised at least part of his complaint as TCF related, 
whereas the Tribunal (while recognising the TCF allega�ons) appears to have characterised this part of the 
complaint as an advice related FAIS complaint and, thus, outside the jurisdic�on of the Adjudicator. It would 
have been useful to see more thorough canvassing of the division of obliga�ons between the fund's du�es 
and the member's financial advisor du�es as regards communica�on about investment por�olios as well as 
the characterisa�on of the por�olio from a risk tolerance point of view (e.g. as conserva�ve). 

It may be that if the Conduct of Financial Ins�tu�ons Bill (COFI) had been law at the �me this ma�er had been 
decided, that TCF issues in rela�on to the Fund would have been a more important aspect of the decision, 
given that COFI will result in TCF becoming law for funds.
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